Tower Siting

Timeframes for Action
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Good afternoon.  My name is Aaron Goldschmidt, and I’m an Assistant Chief in the Spectrum and Competition Policy Division of the Wireless Telecommunications Bureau.

Today I’d like to briefly discuss the Commission’s November 2009 Declaratory Ruling that set timeframes for State and local authorities to decide applications requesting new facilities, or collocations on existing facilities, to provide wireless services.


Statutory Framework

e Section 332(c)(7) of the Communications
Act preserves State and local authority
over the siting of wireless facilities.

e Under the statute, State and local
authorities must decide applications in a
reasonable period of time.
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Section 332(c)(7) of the Communications Act provides general deference to State and local governments regarding the placement, construction, and modification of wireless facilities.  



The Act requires that State and local governments decide siting applications within a reasonable period of time.  




Statutory Framework, cont.

e |f a State or local government fails to act
on an application, the applicant may file

sult In court.
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The Act permits applicants to commence court action within 30 days of a “final action or failure to act” by a State or local government on a wireless facility siting application.


Timeframes for Siting Applications

« The Commission defined “reasonable period of
time” in Section 332(c)(7) for State and local
government review of siting applications that are
completed within the following timeframes:

e 90 days for collocations
« 150 days for all other applications
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The Declaratory Ruling established timeframes for State and local processing of tower siting applications.



The record in the proceeding demonstrated that collocation applications can typically be processed by State and local governments within 90 days and new tower applications can usually be processed within 150 days.  Moreover, the evidence submitted by local governments indicates that most already are processing applications within 90 and 150 days.  



Accordingly, the Declaratory Ruling established that 90 days is presumed to be a reasonable time within which State and local authorities should act on collocation applications, and 150 days is presumed reasonable for all other tower siting applications.



Once these timeframes have expired and an application has not been acted upon, a siting applicant has 30 days to file a claim in court.




Timeframes (cont.)

 The parties can agree to extend the review
period.

o State and local governments have 30 days to
review the application for completeness.

« If the application is found to be incomplete, the
time it takes for an applicant to respond to a
request for additional information within the first 30
days does not count toward the 90- or 150-day
review periods.

« Requests for additional information after 30 days
do not toll the review periods.
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Two things to note about the timeframes that the declaratory ruling establishes.  First, the parties can agree to extend the review period.  Second, State and local governments have 30 days from the time the application is submitted to review it. 



If the application is found to be incomplete, the time it takes for an applicant to respond to a request for additional information within the first 30 days does not count toward the 90- or 150-day review periods.  However, requests for additional information after 30 days do not toll the review periods.  I should note that a petition for reconsideration has been filed asking that the Commission allow State and local governments to toll the review periods whenever they need additional information from the applicant (or outside parties).


Courts To Consider All Facts

e |f State and local governments have not
decided wireless facility siting applications
within the defined timeframes, then
applicants can file a claim in court.

e State or local governments will have the
opportunity to respond, and the court can
consider all the facts in a specific case.
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After the expiration of the timeframe, an applicant may go to court if a State or local government has not acted upon the application, and State and local governments will have the opportunity to rebut the presumption that the timeframe was reasonable based on the specific facts of the application.  The court will then fashion the appropriate case-specific remedy.



The Declaratory Ruling does not deem any application granted without a court hearing, nor does it establish any presumption in favor of any type of relief.


Now We’'d Like to Hear From You

 What's been the experience of State and
local zoning authorities now that the
Declaratory Ruling has taken effect?

« Are applications being processed within the
presumptive periods of reasonableness?

e Are applicants routinely going to court?
 Are tolling agreements being reached?
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So that’s a quick description of what the Commission decided in the Declaratory Ruling.  Now we’d like to hear from you.  The Declaratory Ruling went into effect five months ago, and we’re interested in getting your take on how it’s working.  Are applications being processed within the presumptive periods of reasonableness?  Are applicants routinely going to court?  Are tolling agreements being reached?  What else would you like to tell us about the Declaratory Ruling’s effect?
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